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The Fair Credit Reporting Act (FCRA) imposes requirements on employers that obtain
"consumer reports" (background reports) from a Credit Reporting Agency (CRA).  “Consumer
report" is defined broadly by the FCRA and includes criminal background reports, credit history
reports and other background checks obtained by consumer agencies. 

The Federal Trade Commission (FTC) has transferred responsibility for interpreting the
FCRA to the newly-created Consumer Financial Protection Bureau (CFPB).  As part of that
transfer, employers will be required to use updated forms as part of their background check
process by January 1, 2013.  

Summary of the FCRA's Employment-Related Provisions

  Before an employer may obtain a consumer report from a CRA, typically the employer
must make a "clear and conspicuous" written disclosure to the consumer, in a document that
consists "solely" of the disclosure, that a consumer report may be obtained.  The disclosure
cannot be contained within the body of an application.  The applicant or employee must provide
advance written permission for the employer to obtain a consumer report for "employment
purposes." 

The FCRA imposes additional disclosure obligations on employers that obtain
investigative consumer reports.  Employers must disclose to the applicant or employee that an
investigative consumer report may be obtained from a CRA.  The disclosure must inform the
applicant or employee of his or her right to request additional disclosures of the "nature and
scope" of the investigation as well as the FCRA Summary of Rights.

The employer also must certify to the CRA that it has a "permissible purpose" for
procuring a report from the CRA. The employer must certify to the CRA that it: (1) has provided
the required disclosures to the applicant or employee; (2) has obtained the requisite written
authorization from the applicant or employee; (3) will not use the information contained in the
report in violation of any federal or state equal opportunity law or regulation; and (4) will, if any
"adverse action" is to be taken based on the consumer report, provide the applicant or employee
with a copy of the consumer report and the FCRA Summary of Rights.

Adverse Action Based on the Information Contained in the Consumer Report

If the employer takes any adverse action against the applicant or employee based in
whole or in part on information contained in the report, the employer typically must follow a
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two-step notification process.  First, before the employer implements the adverse action against
the applicant or employee, it must provide a "pre-adverse action" notice to the individual, which
must include a copy of the consumer report and the FCRA Summary of Rights.  If after waiting
the required time the employer is prepared to take the adverse action against the applicant or
employee, it must then provide an "adverse action" notice to the individual (which includes the
information required by the statute itself, such as the contact information for the CRA).
The FCRA also requires employers to ensure the proper destruction of consumer reports.

Summary of FCRA Remedies

Employers that “negligently” or “willfully” fail to comply with any of the FCRA’s
requirements may be subject to lawsuits brought by applicants or employees.  Negligent failure
to comply with the requirements can lead to actual damages and attorneys’ fees.  Willful failure
to comply with requirements can lead to statutory damages ($100-$1,000 per violation),
attorneys’ fees, and punitive damages.

Recommendations

Before January 1, 2013, employers should substitute the new FCRA Summary of Rights
for the one currently being used when they: (1) enclose the form with the "pre-adverse action"
notice; and (2) provide the form with required disclosures for investigative consumer reports. 

The new forms can be obtained at US Government Printing Office Website (Appendices
F, G, and H to 16 CFR part 698). 
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